Introduction
Almost from the beginning of its rule in Poland, the Law and Justice party undertakes actions regarding the functioning of the judiciary, which are met with allegations of the violation of the Constitution of the Republic of Poland 2 and democratic standards. In 2015-2016 theses activities were mainly focused on Constitutional Tribunal, which was crowned with a change in the position of the President of this body in December 2016 3 . Since then, there has been a radical change in the jurisprudence of the Constitutional Tribunal, which now serves as the body legitimizing the following controversial actions of the ruling camp. These actions include in particular the reform in 2017-2018, covering the two most important organs for the functioning of the Polish justice system i.e. National Council of the Judiciary and the Supreme Court.
The purpose of this article is to carry out an analysis of the changes in legislation, regarding the functioning of both of these bodies, carried out in the light of Polish constitutional standards related to the functioning of the judiciary. This will allow us to verify the hypothesis that the reform of the Polish justice system conducted in 2017-2018, contrary to the claims of the representatives of the ruling camp, violated the Constitution of the Republic of Poland.
Social and political context
For a proper understanding of the actions taken by the Polish legislator in 2017-2018, with reference to the judiciary, it is necessary to reconstruct their social and political context. In order to do so, it is important to pay attention to the historical issues at first. The Polish judicial corps has not been thoroughly verified after the collapse of the socialist system in 1989. Many judges that were ruling in the period of the Polish People's Republic could thus continue their career in the free Poland. This also applied to judges who were involved in delivering sentences on activists of the anti-communist opposition before 1989. The exception in this regard were only the judges of the Supreme Court. Pursuant to the Act of 20 December 1989 4 their term of office was shortened. In the new composition of the Supreme Court there were, however, as many as 22 judges previously ruling in it, which constituted over 1/3 of all judges in this court 5 .
The lack of thorough verification of the judicial environment after 1989 prompted some political groups to formulate the demands for radical personal reform of the Polish justice system. These slogans lost their relevance over time, the natural consequence of the passing time was the dismissal of the judges' positions by judges who rules in the PRL period. Although currently such judges form a margin in the Polish judiciary, the ruling Law and Justice party made the "de-communisation" of the judiciary one of the motives of its reforms. In addition, one of the reasons for the analysed changes was also to be the excessive emancipation of the judiciary, which was supposed to manifest itself in the lack of real control of other authorities over it. The effect of this was supposed to be for example the emergence of harmful social networks in the judiciary, that Supreme Court, which will be discussed later in the article. 4 The Act of 20 Dec. 1989 on amendments to the acts -Law on the system of common courts, on the Supreme Court, on the Supreme Administrative Court, on the Constitutional Tribunal, on the system of military courts and the Law on notarial services, Dziennik Ustaw [Official Journal] no. 73, item 436. 5 See <www.sn.pl/osadzienajwyzszym/SitePages/Historia.aspx> Accessed 7. 09.2018 affected, among others, the promotions in courts. In addition, the rulers also pointed to the disadvantages of the previous disciplinary proceedings against the judges, supervised by the Supreme Court.
It is difficult to univocally assess the accuracy of these arguments, because they are subjective to assess. The fact is, however, that the radical reform of the judiciary has not been the subject of special public interest during the election campaign in 2015 . Referring to the voters' will in this respect by the ruling party seems to be lacking sufficient grounds. It should also be remembered that won elections do not authorize reforms that are in conflict with the constitution. For such changes it is necessary to obtain a constitutional majority in the parliament, what Law and Justice party failed to accomplish in the last elections.
The role of the National Council of the Judiciary and the Supreme Court in the system of the Republic of Poland
In order to show the reforms of justice system in Poland in the right context, it is necessary to outline in general the role of National Council of the Judiciary and the Supreme Court in the functioning of the system of the Republic of Poland, and in particular their influence on the exercise of judicial power.
The National Council of the Judiciary, pursuant to the Article 186 [1] of the Constitution of the Republic of Poland, is an authority safeguarding the independence of courts and the independence of judges. It consists of 25 members: First President of the Supreme Court, the President of the Supreme Administrative Court, the Minister of Justice, the representative of the President of the Republic of Poland, 4 deputies (elected by the Sejm 6 ), 2 senators (elected by the Senate) and 15 judges appointed from all types of courts. The most important competence of the National Council of the Judiciary is the submission of the candidates for judges of all courts to the President of the Republic of Poland 7 . That means that no one can be a judge in Poland without the prior consent of the National Council of the Judiciary. It performs an analogous function in case of judicial promotions. In addition to this, the National Council of the Judiciary is responsible for adopting the ethical code of judges and giving consent to transfer the judge to retirement 8 . This illustrates the key role of the National Council of the Judiciary in the functioning of the Polish justice system. In this context, there can be no doubt that in order to influence the staffing of the judiciary, it is necessary to take control over the National Council of the Judiciary first. 6 The Sejm is the lower house of the Polish parliament. 7 Constitutional Tribunal and the State Tribunal are staffed by the Sejm. 8 In Poland the judges are excluded from the general retirement system. After reaching a certain age or if they are unable to work anymore (due to an illness) they are transferred to retirement. Therefore, they remain in the judges' corps and they keep judges' privileges (including immunity). They cannot, however, continue to adjudicate.
The Supreme Court, in turn, acts as the most important court in Poland. Its constitutional tasks include the supervision over the jurisprudence of the common and military courts, as well as, adjudication on the validity of the parliamentary and presidential elections and nationwide referendums. However, the competences of the Polish Supreme Court do not cover the case-law in administrative matters 9 or the control of the constitutionality of law 10 . The Supreme Court also plays an important role in the disciplinary judiciary of the judges.
The Constitution of the Republic of Poland clearly distinguishes the function of the First President of the Supreme Court. His tasks include not only the managing of the Supreme Court. He is also ex officio the chairman of the State Tribunal -a special judicial body ruling on the constitutional and criminal liability of the highest state officials, including the President of the Republic of Poland and the members of the government. It means that the staffing of the office of the First President of the Supreme Court is also important from the point of view of enforcing the legal responsibility of the most important politicians in the state.
The reform of the composition of the National Council of the Judiciary
As it was indicated, the main purpose of this article is to analyse the reforms of the Polish justice system, which were carried out in 2017-2018. The first of them was the reform of the composition of the National Council of the Judiciary carried out by the Act of 8 December 2017 amending the Act on the National Council of the Judiciary and certain other acts 11 . Before the entry into force of this particular act, 15 elected judges, constituting the majority in the National Council of the Judiciary, were appointed by the judicial self-governing bodies. By virtue of the aforementioned Act, the right to appoint the judges passed into the hands of the lower house of the Polish parliament. It should be considered, whether this solution is consistent with the Constitution of the Republic of Poland. The key provision in this respect is the Article 187 section 1 item 2. According to it the composition of the National Council of the Judiciary includes "15 members elected from among the judges of the Supreme Court, common courts, administrative courts and military courts". Therefore the constitutionmaker does not specify which organ should choose them. Since, in accordance with the Article 187 section 4 of the Constitution of the Republic of Poland, it is up to the ordinary legislator to determine the manner of selecting the members of the National Council of the Judiciary, it may seem that the parliament has full freedom in this regard. However, such a conclusion would not be appropriate. The constitution is a coherent set of rules, values and norms. It means that when interpreting its individual provisions, other provisions should also be taken into account. In the context of the functioning of the National Council of the Judiciary, these will be, in particular, the principles of the independence of courts and the independence of judges expressed in the Constitution (Article 173 and 178), read, among others, in the perspective of the main role of the National Council of the Judiciary, which is the submission of the candidatures for judges. The mechanism of appointing judges by the President of the Republic of Poland on the motion of the National Council of the Judiciary was conceived as a form of harmonization of the principles of the autonomy of the judiciary and the balancing of the powers. In Poland, a judge can only be a person who has the support of both the body, that safeguards the independence of the judiciary (National Council of the Judiciary), and the political body, appointed in general elections (the President of the Republic of Poland). This guarantees both the independence of the judiciary, and the democratic control over the staffing of the judiciary.
In this context, it should be noted, that the body that can effectively uphold the independence of the judiciary and the independence of judges can only be created by taking into account the values in the widest possible way. Thus, these are the judges themselves, who should choose those 15 judges, mentioned in the Article 187 section 1 item 2 of the Constitution. Otherwise, the body supervising the independence of the judiciary would be an organ entirely composed of people appointed by other authorities. Under such circumstances, it would be difficult to expect, that it will properly fulfil this constitutionally defined task.
It should also be added here, that the principle of the balancing of powers, expressed in Article 10 of the Constitution of the Republic of Poland, cannot be sufficient justification for the selection of 15 judges-members of the National Council of the Judiciary by the Sejm. It is due to the fact, that this principle has already been taken into account in the construction of the National Council of the Judiciary by the legislator. He stated that 8 out of its 17 members were the representatives of other powers. Although, they are the minority, and they have mostly the consultative role, nevertheless when there is a split among those 17 members of the judiciary, they gain real influence on the decisions made by the National Council of the Judiciary and they are kind of moderators of the conflicts between the representatives of the justice system. In this context, it is difficult to imagine, that the ordinary legislator when constructing the method of selecting the members of the body to safeguard the independence of the judiciary and the independence of judges, could give preference to the competitive principle of balancing the powers and entrust the selection of its members, who are the judges, to the parliament.
It is worth noting, that the selection of judges-members of the National Council of the Judiciary by the judges themselves was in Poland until 2017 an unquestionable standard. It was also recognized as obvious by the previous case law of the Constitutional Tribunal 12 . It was also a form of implementation of the 12 See verdict of the Constitutional Tribunal of 18 July 2011, K 25/07. provisions of the significant international soft law acts, regarding the functioning of the judiciary, which indicate that at least half of the members of the judiciary councils should be judges elected by the judges 13 . In this context, the requirement for the ordinary legislator to regulate the manner of selecting the members of the National Council of the Judiciary contained in Article 187 [4] should be understood in the way, that it is up to the parliament only to define the detailed rules for the selection of the members of the National Council of the Judiciary by the judges. The Sejm may e.g. decide that it will be general elections among the judges, or that -as it was in the previous legal status -the members of the National Council of the Judiciary will be appointed by the bodies composed of the delegates of the self-government of the judges. The legislator, however, cannot entrust this choice to other entities 14 .
The amended Act on the National Council of the Judiciary 15 in Article 9a [2] states, that the Sejm, by choosing the members of the National Council of the Judiciary, "if possible takes into account the need to represent in the Council judges of different types and levels of courts". This refers to the contest of Article 187 section 1 item 2 of the Constitution of the Republic of Poland, where it is indicated that 15 members of the National Council of the Judiciary are elected from among the judges of the Supreme Court, common courts, administrative courts and military courts. From this provision it follows, that at least one of the 15 members should come from the Supreme Court and from each of the indicated types of courts 16 . The quoted legislative provision, that does not require it, and only recommends it, is therefore inconsistent with the Constitution. It is worth noting, that according to this provision the Sejm, by choosing the members of the National Council of the Judiciary in March 2018, and including in the 13 Such a recommendation is included in point 1.3 of the European Charter on the Statute for Judges passed on 10 July 1998. In turn, in point 13 of the Magna Carta of Judges (Fundamental Principles) passed on 17 Nov. 2010 by the Consultative Council of European Judges the postulate goes even further, for it refers to the fact that the council of the judiciary "shall be composed either of judges exclusively or of a substantial majority of judges elected by their peers". It is worth noting, however, that not all European countries meet that standard. For instance in Spain the 21-member General Council of the Judiciary (Con- Council only the judges of the common courts 17 and one judge of the administrative court 18 , violated the disposition of the Article 187 section 1 item 2 of the Constitution of the Republic of Poland.
In this place, one should also discuss how the formula of choosing the members of the National Council of the Judiciary by the Sejm looks like. Their candidatures can be submitted by the groups of 25 professionally active judges or 2,000 citizens. From among the applications each parliamentary club can nominate a maximum of 9, which it supports. Then, a competent parliamentary committee determines on this basis a list of 15 candidates, at least one candidate from each club. Then the Sejm votes on a list constructed in such a way. For its approval it is necessary to obtain 3/5 majority of votes. However, if this fails, the act allows the same list to be approved by an absolute majority of votes.
The above solutions indicate, that the selection of the members of the National Council of the Judiciary by the Sejm is highly politicized. The parliamentary club, which has the majority in the Sejm, is able to fill 9 out of 15 positions in the National Council of the Judiciary. It should also be emphasized that the requirement provided for by the Act to obtain a 3/5 majority of votes is façade, since in the next voting, without any additional conditions, only an absolute majority is required.
The reform of the composition of the National Council of the Judiciary is also closely related to the termination of the term of office of its current members being judges, which was done on the basis of the previously mentioned Act of 8 December 2017 . The legal pretext for that was the judgement of the Constitutional Tribunal of 20 June 2017 (K 5/17), in which it was stated that the current manner of selecting the members of the National Council of the Judiciary was inconsistent with the Constitution. This judgement was issued by the Constitutional Tribunal, at the request of the General Prosecutor (who was also the Minister of Justice and a prominent politician of the ruling camp), composed of the judges appointed by the ruling camp, including the two judges, who were elected to these posts on places legally manned by the previous parliament. Therefore significant part of the Polish legal profession refuses this verdict the validity 19 .
17 Among the current 14 members of the National Council of the Judiciary, who are the judges of the common courts 13 come from the district courts, so the courts of the lowest level. And one judge comes from the district court (common court of the mid-level). In the National Council of the Judiciary there is currently no judge from the appeal court (the top level common court). 18 This was primarily due to the boycott of the election of the member of the National Council of the Judiciary by the majority of the judiciary, including all the judges from the Supreme Court and the judges of the military courts. Although one judge of the military court in retirement declared his candidature, but it had to be rejected because only the adjudicating judges could be the part of the National Council of the Judiciary (see ibid. The basic objection that the Tribunal formulated in relations to previous regulations regarding the election of members of the National Council of the Judiciary, concerned the fact that its terms of office was individual. According to the Tribunal it was inconsistent with the Constitution, which in case of the members of the National Council of the Judiciary speaks of the term in the singular. The Tribunal stressed that if the intention of the legislator was different, it would be clearly indicated, as it is done in case of the judges of the Constitutional Tribunal. Such argumentation, however, is easy to break. In case of the judges of the Constitutional Tribunal Article 194 [1] of the Constitution provides for their individual election not their individual term of office. Although one stems from the other, the sense of this provision is primarily to establish the ban on the election of judges of the Constitutional Tribunal en bloc, which justifies its different editing. Secondary, both the practice and the previous case law of the Constitutional Tribunal 20 confirmed that the members of another constitutional body of the State -Monetary Policy Council -are appointed for individual terms, although in their case the Constitution also does not constitute an individual selection 21 . This indicates the weakness of the argumentation of the Constitutional Tribunal and raises suspicions of issuing a judgement on the political order.
This judgement of the Constitutional Tribunal became the basis for shortening the term of office of the current members of the National Council of the Judiciary, although the Constitution of the Republic of Poland in Article 187 [3] directly states that it lasts 4 years. In the hitherto case law of the Constitutional Tribunal, it was generally accepted that shortening the term of office of the authorities (or its members) is acceptable only in exceptional cases 22 . However, the Tribunal has never allowed such a solution in relation to the term of office directly defined at the constitutional level. It seems, however, that this case is special. Changing the functioning of the body, consisting in the resignation of the individual term of its members in favour of their single, common term, is possible, in principle, only by shortening the term of office at least some of them 23 . If such action were to lead to the restoration of the state of the compliance with the Constitution, it should be allowed once. It would be a non-arbitrary action, motivated by the lack of better alternatives 24 . In this context, the above men- tioned judgement of the Tribunal can be considered a sufficient basis for the legal shortening of the National Council of the Judiciary term of office. This statement is, however, conditional, because it depends on the validity of the Constitutional Tribunal judgement, which -as it has already been mentioned -raises serious doubts.
The reform of the Supreme Court
The reform of the composition of the National Council of the Judiciary discussed above, was closely related to the reform of the Supreme Court, the best evidence of which is the adoption of the provisions for both reform on the same day, 8 December 2017 . However, the changes in the National Council of the Judiciary were the prelude to changes in the Supreme Court, because they came into force a few months earlier. The new Act on the Supreme Court 25 brought about a number of changes in its functioning, among others, it radically changed its current organizational structure, modified the rules of disciplinary proceedings against judges and even introduced lay judges to it. These changes, apart from the last one, however, are entirely within the regulatory freedom of the legislator, so they will not be the subject of further reflection. Due to the issue of this article, further analysis will only concern those solutions of the new Supreme Court Act, which raise serious constitutional doubts, so therefore the new rules regarding the retirement of Supreme Courts judges (which also involves the shortening the term of office of the First President of the Supreme Court) and the involvement of the lay judges in the work of the Supreme Court. However, it shall be underlined that considerations relating to the first issue have no practical meaning as the Supreme Court judges covered by the reform and in accordance with the Act of 21 November 2018 26 returned to judging which is also applicable to the First President of the Supreme Court who took up her post again. After all, discussing this issue is necessary due to the need for presenting comprehensive actions undertaken by the Polish parliament over the recent years towards the judiciary.
According to the Article 180[4] of the Constitution of the Republic of Poland, the Act defines the age limit upon which the judges retire. According to the Arti- cle 30 of the previously binding Act on the Supreme Court 27 , the judges of this court retired at the age of 70, unless they submitted a medical certificate, which allowed them to adjudicate for another two years. The new Act on the Supreme Court in Article 37 provided, however, that the judges of this court retire at the age of 65, and the possible consent to the extension of service (for maximum of 3 years and no more than twice) was given by the President of the Republic of Poland after receiving the opinion of the National Council of the Judiciary. According to the Article 111 of this Act, this regulation also applied to the judges, who have already reached the age of 65 at the time when the Act entered into force. It is also worth mentioning, that according to the Article 111 § 3 of the Act on the Supreme Court, all the judges of the liquidated Military Chamber of the Supreme Court, regardless of their age, were transferred to retirement 28 . They were therefore deprived of the opportunity to ask the President for permission to extend their service. It should be noted that this solution was not reversed by the mentioned Act of 21 November 2018.
The above regulations raised serious doubts from the point of view of their constitutionality. Entrusting the parliament, in the Article 180[4] of the Constitution, with the determining of the age of retirement for judges does not entitle it to accept any arbitrary regulations in this regard. They must be consistent with other constitutional norms, in particular with the independence of judiciary (Article 173), the independence of judges (Article 178 [1]) and their irremovability from the office (Article 180[1] ). Changing retirement rules during the course of the service, which is connected with the issue of lowering of the earnings 29 , is also questionable from the point of view of the principle of protection of citizen's trust in the State.
The principle of the irremovability of judges is one of the basic guarantees of the judicial independence, and therefore the independence of the third power. It means prohibiting the arbitrary deprivation of judicial office, in particular, by legislative and executive powers. The Constitution of the Republic of Poland in the Article 179 guarantees judges the stabilization of their office, foreseeing that they are appointed for an indefinite period. Their period of office is therefore constitutionally protected, and it is determined at the time of the judicial appointment -the judge holds the office from the day of the appointment until the retirement age provided for by law. Enforced shortening 30 of this period dur- The retired judge receives the salary in the amount of 75% of the salary that he received on the last position that he held before retirement. 30 Extending the judge's term of office would no longer raise similar constitutional doubts, although, if compulsory, it would be inconsistent with the principle of the protection of the citizen's trust in the state, especially, if the judge had little time to reach the previously set ing its duration means, therefore, the interference of the parliament in the sphere of the judiciary, which is inconsistent with the principle of the independence, as well as the irremovability of judges 31 . This is not contradicted by the mechanism allowing the President of the Republic of Poland to prolong the adjudication period. In this way, there was a transfer of an unauthorized influence on the judiciary from the legislative power to the executive power. In conclusion, the lowering of the retirement age of the judges already holding the office would be acceptable only in the form of the privilege for them, that they could take advantage of, though they did not have to. The legislator, introducing the forced retirement of judges at the age lower than before, interfered in the sphere of the judicial independence, and circumvented the irremovability of judges, by treating Article 180[4] of the Constitution, authorizing him to determine the retirement age of the judges, instrumentally.
The unconstitutionality in case of transferring to retirement all the judges of the Military Chamber of the Supreme Courts is even clearer. The provision providing for this solution does not even constitute the fulfilment of the order of Article 180 [4] of the Constitution 32 . Its lawfulness could only be based on the Article 180 [5] , which provides that judge can be transferred to another court or retired (but with a full salary) "in case of the change in the system of courts or changes in the boundaries of the court districts". There is no doubt in the doctrine that this measure, perceived in the context of judicial independence and the independence of judges, can be used only as a last resort, whereas transfer to retirement in this mode is only acceptable if it is not possible to present the judge with a rational offer 33 of service in another court 34 . It is even more unacceptable if the judge could be transferred to another organizational unit within the given court. The judges of the Military Chamber in the Supreme Court were judges in criminal matters. It would be fully justified, therefore, to transfer them to the Criminal Chamber or to the newly formed Disciplinary Chamber. It is also At this point, it is worth to comment on the above-mentioned mechanism of giving the consent by the President of the Republic of Poland to the continuation of the adjudication in case of the judges. In itself it also raised serious constitutional doubts. It is due to the fact, that the decision of the President of the Republic of Poland in this respect was entirely discretional. The Act did not specify any indications, that the President should act upon in this regard. This meant that the continuation of the adjudication in case of a certain judge depended on the arbitrary decision of the executive power representative. This was difficult to reconcile with the principle of the independence of the judiciary, especially, that this mechanism may become an opportunity for the President to exert an influence on the jurisdiction of the given judges. For this reason, in the previous jurisprudence of the Constitutional Tribunal the view -deserving an approvalhas been formulated that the consent for the performance of the jurisdiction by the judges who reached the retirement age should be issued only by the National Council of the Judiciary, and not a body that is politically involved 35 .
Secondly, it is worth noting, that according to the Article 144 [2] of the Constitution all official acts of the President require the countersignature of the Prime Minister for their validity. From this rule, in Article 144 [3] there are provided numerous exceptions. However, these are exception specified explicitly and referring to individual constitutional competences of the head of State. Ultimately, there is no competence in that catalogue that the President obtains under the ordinary law. This also applied to the discussed competence of giving the consent to the continuation of service in the Supreme Court. This means, that also the Prime Minister gained the influence on the composition of the Supreme Court, thus the body, that is in no way constitutionally authorized to interfere in the sphere of the judiciary. Therefore, this reinforces the arguments presented above about the inconsistency of the analysed solution with the Constitution of the Republic of Poland 36 .
35 See verdict of the Constitutional Tribunal of 24 June 1998, K 3/98. 36 It is worth mentioning here, that in practice the President's decisions in these matters were not presented to the Prime Minister to be signed. This was a clear violation of the Article 144 [2] of the Constitution.
As has already been pointed out, the lowering of the judicial salary of the judge, who is transferred to retirement forcibly, also raise constitutional doubts. It seems that this is prohibited under Article 2 of the Constitution referring to the principle of the citizen's trust in the State and the law that it legislates. Since, as it already been shown, the exercise of the judicial office until reaching the retirement age previously specified in the Act is under the constitutional protection, so the same protection should apply to the judge's expectation that until that age he will receive the full salary, as long as he is capable of working 37 . The violation of this principle is only possible, when there are other proportionally important constitutional values 38 . However, it is difficult to see them in the analysed case. It is worth adding, that while in this respect the protection of private interest of the judge comes first, it is also related to the sphere of his independence. The prospect of the premature lowering of the judicial salary could be an instrument of exerting pressure on the judge.
The issue of lowering the age limit of retirement for the judges of the Supreme Court was closely related to the premature termination of the term of office of the First President of the Supreme Court. This was due to the fact, that Małgorzata Gersdorf, who was holding that office until that date, was 66 years old on the day when the Act on the Supreme Court entered into force, so if she did not apply to the President for the consent to continue the service 39 , according to the Act she retired and therefore she also ceased to be the First President of the Supreme Court 40 . Prima facie it seems to contradict the content of the Article 183 [3] of the Constitution of the Republic of Poland, which provides for a six-year term of office of the First President of the Supreme Court. Małgorzata Gersdorf was appointed to this office on 30 April 2014, so her six-year term of office, according to the above mentioned provision, should expire on 30 April 2020.
To decide whether the discussed Act on the Supreme Court in this respect did not violate the Constitution of the Republic of Poland, it is necessary to establish mutual relations between the Article 180 [4] (referring to the act the issue of the retirement age for the judges) and Article 183 [3] (constituting the six-year term of office of the First President of the Supreme Court) of the Constitution of the Republic of Poland. It does not seem that the second of this provisions was a lex specialis to the statutory regulations issued on the basis of the first of them. In other words, it does not contain a norm setting the retirement age limit for the First President of the Supreme Court different from the general one. In the content of the Article 183 [3] there is only said, that the term of office of this body is six years, under the condition, that the person, who is holding the office meets the requirements of holding it for the whole time (he remains the adjudicating judge). A different ascertainment would require to accept that the term of office of the First President of the Supreme Court lasts absolutely six years even if at that time -for example -he was punished or even expelled by the disciplinary court. Assigning such a meaning to a fairly general constitutional provision would be obviously incorrect. The ordinary legislator has the right and obligation to specify various constitutional norms, adapting them to the complicated mechanisms of social life. However, it is necessary that in this respect he does not go beyond the constitutional framework. In relations to the First President of the Supreme Court this means for example a ban on forming a term different than six years. However, it does not exclude the determination of such cases, which will result in the loss of the status of the judge of the Supreme Court (or even loss of the status of the adjudicating Supreme Court judge) 41 , and thus -indirectlyalso the deprivation of the function of the First President of the Supreme Court. This means that the First President of the Supreme Court from the very content of the Article 183 [3] of the Constitution cannot derive his right to continue the office, when reaching the age obligating him to retire 42 .
The above conclusion, however, does not authorize to formulate the thesis on the legality of the removal of the First President of the Supreme Court from the 41 This is confirmed by the content of the Article 180 [2] of the Constitution of the Republic of Poland, according to which the act should regulate not only the age of retirement, but also the conditions for dismissal the judge from the office, suspension in office and transfer to another office or position against his will. The provisions adopted on this basis also apply to the judge holding the office of the office. First of all, it should be noted that in relation to Małgorzata Gersdorf all the analysis concerning the obligatory transfer of the judges to retirement after reaching the age limit lower than before remained valid. The unconstitutionality of act of depriving her of the possibility to adjudicate undoubtedly affected the assessment of the lawfulness of removing her from the office of the First President of the Supreme Court. Moreover, due to the fact that this statutory provision concerning the retirement caused an effect also in the scope of staffing of this particular office, it appeared that it should be also assessed in this respect. Thus, it should was treated as a provision shortening the constitutional term of the organ of the state. It results from the fact, that on the day of appointment of Małgorzata Gersdorf to the office of First President of the Supreme Court, the applicable statutory regulations guaranteed her that during her six-year term of office, she would not reach the age resulting in obligatory retirement. Therefore the arguments mentioned above, regarding the shortening of the term of office for the judges of the Supreme Court and the term of office of the members of the National Council of the Judiciary and the President of the Constitutional Tribunal, and especially the views of the Constitutional Tribunal regarding this matter were applicable here. Thus, depriving Małgorzata Gersdorf of the office of the First President of the Supreme Court before 30 April 2020 should was regarded as an action violating the independence of the Supreme Court, and therefore inconsistent with the Article 173 of the Constitution. This statement is obvious in the light of the arbitrariness of the parliament's decision -there were no constitutionally justifiable reasons why the current First President of the Supreme Court should be removed from office. It was strictly a political decision, which opened the ruling party the ability to appoint staff also to this position.
At this point, it can be stated that due to the similarity of shortening the term of office of the First President of the Supreme Court to the case of Baka v Hungary 43 that was decided by the European Court of Human Rights, it is reasonable to claim that the above-described actions of the Polish authorities violated not only the Constitution of the Republic of Poland, but also the Article 6 [1] of the ECHR, guaranteeing the access to the independent court. Małgorzata Gersdorf obtained, on the basis of the law in force at the time when she was appointed as the First President of the Supreme Court, the right of being protected from removing from office before the end of the term, which should be subjected to the judicial protection. This conclusion might also be referred to the issue of shortening the period of the adjudication of other judges of the Supreme Court.
As it was indicated above, the Polish parliament backed out from the regulations laying down lowering the retirement age of the Supreme Court judges in office, therefore the premature termination of Małgorzata Gersdorf 's term. In accordance with the current content of the Act on the Supreme Court, newly appointed judges are retired at age of 65 (women may make an individual 43 See judgment of 23 June 2016 in the case Baka v. Hungary, Application No. 20261/12. decision after the age of 60), whereas the former Supreme Court judges shall fulfill the role in accordance with principles that applied before 2017. Thereby the President of the Republic of Poland has lost control over retirement of the judges. Moreover, the Act of 21 November 2018 laid down in Article 2 (4) that Małgorzata Gersdorf returned to her position of the First President of the Supreme Court and her term shall be deemed uninterrupted. However, the solutions shall be accepted unambiguously.
The final issue to be addressed in this article, is the introduction of lay judges to the Supreme Court. According to the Article 59 [1] of the Act on the Supreme Court they take part in the examination of extraordinary complaints 44 and disciplinary matters. They form uniform adjudication panels together with the professional judges, but the act guarantees the domination of the second group. The lay judges do not have to have legal education, they are appointed by the Senate for a 4-year term of office, and their candidatures can be submitted by the groups of at least 100 citizens, as well as by associations and other social or professional groups (excluding political parties). The Act declares that lay judges, in the scope of performing their duties -just like professional judges -are independent and subject only to the Constitution and regulations.
The constitutional basis for the involvement of lay judges in the work of the Supreme Court is the Article 182 of the Constitution, according to which the participation of citizens in the administration of justice is specified by the Act. It does not seem, however, that it would include the Supreme Court when it comes to the scope of normalization. The main role of this court is to exercise judiciary supervision over the judgements of common and military courts and to perform other key tasks for the functioning of the judiciary. This function belongs to the Supreme Courts as the most specialized body in the structure of justice system. This feature is due to the maximum professionalisation of its staff. The introduction of an unprofessional 'people's factor' disturbs this concept. It is also worth remembering that the fundamental value of the participation of the citizens in the administration of justice is making professional judges sensitive to certain important social issues, which are important in assessing the behaviour examined by the court. In essence, this function is limited to the verdicts in the first instance courts. From this point of view, the participation of lay judges in the works of the Supreme Court, whose role is mainly in resolving complex legal issues, seems completely unnecessary or even potentially harmful 45 . It should be emphasized, however, that the lay judges do not have the same 44 An extraordinary complaint is an extraordinary mean of appeal that allows the Supreme Court to challenge the legally binding judgements that are in contrary to the principle of the democratic state that implements the principles of social justice. It can be brought only by the General Prosecutor, Polish Ombudsman and some other bodies of the state appointed to protect the interests of the individuals or the Treasury. 45 Thus is confirmed by the world practice, because currently the lay judges do not adjudicate in any supreme court of the democratic state.
guarantees of independence as judges, so their involvement in the judicature of the last instance court may raise doubts from the point of view of the right to an independent court 46 , guaranteed both in the Article 45 of the Constitution and in the Article 6 [1] of the ECHR. For the above reasons also this solution in the new Act on the Supreme Court should be considered inconsistent with the Constitution 47 .
Conclusion
The analyses presented above lead to the formulation of the most important final conclusions. First and foremost, it should no raise doubts, that the most important elements of the reform of the justice system, that was introduced in Poland in 2017-2018, violated the Polish Constitution. The basic objection that can be raised against the analysed regulations concerns the violation of the principles of independence of judiciary and the independence of judges. Therefore, the conclusion drawn from this work does not have to be limited to the Polish Constitution, but they can also be adequately related to European regulations, in particular to the Article 2 of the TEU and Article 47 of the Charter of Fundamental Rights of the European Union. This is important in the context of the Supreme Court's actions taken in August 2018, which involved referring questions for the preliminary ruling to the Court of Justice 48 , which were intended to stop the negative effects of the reform of the justice system. It is also worth reminding the above-mentioned action before the Court of Justice which resulted in reversing by Poland some of the most controversial solutions analysed herein.
A separate issue worthy of commenting, are the effects of unconstitutionality of statutory solutions adopted in relations to the National Council of the Judiciary and the Supreme Court in December 2017. After the ruling camp has taken over the Constitutional Tribunal there are no effective national measures, which would allow their repeal. This forces the judges to take controversial actions, such as referring to the direct effectiveness of general constitutional provisions, which are not sufficiently justified by legal norms and are questioned by other 46 The more so, because contrary to the professional judges, they are appointed by the political organ (Senate) without any involvement of the representatives of the judiciary. 47 See GUDOWSKI, Jacek. Sąd Najwyższy. Pozycja ustrojowa, funkcje i zadania (spojrzenie sędziego cywilisty). Przegląd Sądowy, 2015, vol. 11-12, pp. 22-23. 48 authorities. It further aggravates the legal chaos and exacerbates the political conflict, as well as negatively affects the social image of the judges, co-created by public media supporting the ruling camp. In this context, the hope for overcoming the described crisis, may, in principle, only bring the change on the part of legislative power, which will result in legislation in line with the Constitution and the regulation, in the spirit of social consensus, the effects of illegal activities taken in the past by the parliament and the executive power.
